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(e) Effective/applicability date. This section
is applicable beginning August 2, 2011.

* * * * *

§10.31 Negotiation of taxpayer checks.

A practitioner who prepares tax re-
turns may not endorse or otherwise ne-
gotiate any check issued to a client by
the government in respect of a Federal
tax liability.

§10.32 Practice of law.

Nothing in the regulations in this
part may be construed as authorizing
persons not members of the bar to
practice law.

§10.33 Best practices for tax advisors.

(a) Best practices. Tax advisors should
provide clients with the highest qual-
ity representation concerning Federal
tax issues by adhering to best practices
in providing advice and in preparing or
assisting in the preparation of a sub-
mission to the Internal Revenue Serv-
ice. In addition to compliance with the
standards of practice provided else-
where in this part, best practices in-
clude the following:

(1) Communicating clearly with the
client regarding the terms of the en-
gagement. For example, the advisor
should determine the client’s expected
purpose for and use of the advice and
should have a clear understanding with
the client regarding the form and scope
of the advice or assistance to be ren-
dered.

(2) Establishing the facts, deter-
mining which facts are relevant, evalu-
ating the reasonableness of any as-
sumptions or representations, relating
the applicable law (including poten-
tially applicable judicial doctrines) to
the relevant facts, and arriving at a
conclusion supported by the law and
the facts.

(3) Advising the client regarding the
import of the conclusions reached, in-
cluding, for example, whether a tax-
payer may avoid accuracy-related pen-
alties under the Internal Revenue Code
if a taxpayer acts in reliance on the ad-
vice.

(4) Acting fairly and with integrity in
practice before the Internal Revenue
Service.
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(b) Procedures to ensure best practices
for tax advisors. Tax advisors with re-
sponsibility for overseeing a firm’s
practice of providing advice concerning
Federal tax issues or of preparing or
assisting in the preparation of submis-
sions to the Internal Revenue Service
should take reasonable steps to ensure
that the firm’s procedures for all mem-
bers, associates, and employees are
consistent with the best practices set
forth in paragraph (a) of this section.

(c) Applicability date. This section is
effective after June 20, 2005.

[T.D. 9011, 67 FR 48771, July 26, 2002, as
amended by T.D. 9165, 69 FR 75841, Dec. 20,
2004]

§10.34 Standards with respect to tax
returns and documents, affidavits
and other papers.

(a) [Reserved]

(b) Documents, affidavits and other pa-
pers—(1) A practitioner may not advise
a client to take a position on a docu-
ment, affidavit or other paper sub-
mitted to the Internal Revenue Service
unless the position is not frivolous.

(2) A practitioner may not advise a
client to submit a document, affidavit
or other paper to the Internal Revenue
Service—

(i) The purpose of which is to delay
or impede the administration of the
Federal tax laws;

(ii) That is frivolous; or

(iii) That contains or omits informa-
tion in a manner that demonstrates an
intentional disregard of a rule or regu-
lation unless the practitioner also ad-
vises the client to submit a document
that evidences a good faith challenge
to the rule or regulation.

(c) Advising clients on potential pen-
alties—(1) A practitioner must inform a
client of any penalties that are reason-
ably likely to apply to the client with
respect to—

(i) A position taken on a tax return
if—

(A) The practitioner advised the cli-
ent with respect to the position; or

(B) The practitioner prepared or
signed the tax return; and

(ii) Any document, affidavit or other
paper submitted to the Internal Rev-
enue Service.

(2) The practitioner also must inform
the client of any opportunity to avoid
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any such penalties by disclosure, if rel-
evant, and of the requirements for ade-
quate disclosure.

(3) This paragraph (c) applies even if
the practitioner is not subject to a pen-
alty under the Internal Revenue Code
with respect to the position or with re-
spect to the document, affidavit or
other paper submitted.

(d) Relying on information furnished by
clients. A practitioner advising a client
to take a position on a tax return, doc-
ument, affidavit or other paper sub-
mitted to the Internal Revenue Serv-
ice, or preparing or signing a tax re-
turn as a preparer, generally may rely
in good faith without verification upon
information furnished by the client.
The practitioner may not, however, ig-
nore the implications of information
furnished to, or actually known by, the
practitioner, and must make reason-
able inquiries if the information as fur-
nished appears to be incorrect, incon-
sistent with an important fact or an-
other factual assumption, or incom-
plete.

(e) [Reserved]

(f) Effective/applicability date. Section
10.34 is applicable to tax returns, docu-
ments, affidavits and other papers filed
on or after September 26, 2007.

[T.D. 9359, 72 FR 54549, Sept. 26, 2007]

EFFECTIVE DATE NOTE: At 76 FR 32307, June
3, 2011, §10.34 was amended by adding para-
graph (a), redesignating paragraph (f) as
paragraph (e), and revising newly designated
paragraph (e), effective Aug. 2, 2011. For the
convenience of the user, the added and re-
vised text is set forth as follows:

§10.34 Standards with respect to tax re-
turns and documents, affidavits and
other papers.

(a) Tax returns. (1) A practitioner may not
willfully, recklessly, or through gross incom-
petence—

(i) Sign a tax return or claim for refund
that the practitioner knows or reasonably
should know contains a position that—

(A) Lacks a reasonable basis;

(B) Is an unreasonable position as de-
scribed in section 6694(a)(2) of the Internal
Revenue code (Code) (including the related
regulations and other published guidance); or

(C) Is a willful attempted by the practi-
tioner to understate the liability for tax or a
reckless or intentional disregard of rules or
regulations by the practitioner as described
in section 6694(b)(2) of the Code (including
the related regulations and other published
guidance).

§10.35

(ii) Advise a client to take a position on a
tax return or claim for refund, or prepare a
portion off a tax return or claim for refund
containing a position, that—

(A) Lacks a reasonable basis;

(B) Is an unreasonable position as de-
scribed in section 6694(a)(2) of theCode (in-
cluding the related regulations and other
published guidance); or

(C) Is a willful attempt by the practitioner
to understate the liability for tax or a reck-
less or intentional disregard of rules or regu-
lations by the practitioner as described in
section 6694(b)(2) of the Code (including the
related regulations and other published guid-
ance).

(2) A pattern of conduct is a factor that
will be taken into account in determining
whether a practitioner acted willfully, reck-
lessly, or through gross incompetence.

* * * * *

(e) Effective/applicability date. Paragraph (a)
of this section is applicable for returns or
claims for refund filed, or advice provided,
beginning August 2, 2011. Paragraphs (b)
through (d) of this section are applicable to
tax returns, documents, affidavits, and other
papers filed on or after September 26, 2007.

§10.35 Requirements for covered opin-
ions.

(a) A practitioner who provides a cov-
ered opinion shall comply with the
standards of practice in this section.

(b) Definitions. For purposes of this
subpart—

(1) A practitioner includes any indi-
vidual described in §10.2(a)(5).

(2) Covered opinion—(i) In general. A
covered opinion is written advice (in-
cluding electronic communications) by
a practitioner concerning one or more
Federal tax issues arising from—

(A) A transaction that is the same as
or substantially similar to a trans-
action that, at the time the advice is
rendered, the Internal Revenue Service
has determined to be a tax avoidance
transaction and identified by published
guidance as a listed transaction under
26 CFR 1.6011-4(b)(2);

(B) Any partnership or other entity,
any investment plan or arrangement,
or any other plan or arrangement, the
principal purpose of which is the avoid-
ance or evasion of any tax imposed by
the Internal Revenue Code; or

(C) Any partnership or other entity,
any investment plan or arrangement,
or any other plan or arrangement, a
significant purpose of which is the
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